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Are you responding as an individual or on behalf of an organisation?  

Individual  

 

Which of the following best describes you?  

Member of the public  

 

Please choose one of the following. If you choose the first option please enter your name in the box below 
as you wish it to be published.  

I am content for my response to be attributed to me (as an individual) 

Name: 

Christopher Judson 

 

Please select the category which best describes your organisation  

No Response  

 

Please choose one of the following. If you choose the first option, please enter in the box below the name 
of your organisation as you wish it to be published.  

No Response  

 

Please provide a way in which we can contact you if there are queries regarding your response. Email is 
preferred but you can also provide a postal address or phone number. We will not publish these details.  

 
 

 

Page 8: Offensive behaviour at football (the section 1 offence)   

Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 
Act? Please explain the reasons for your response.  

Fully supportive 



Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 
Act? Please explain the reasons for your response.  

Comments: 

First, the Section 1 offence sits very awkwardly with, and/or overlaps with, other legislative provisions, 
namely, Section 74 of the Criminal Justice (Scotland) Act 2003 (as regards sectarian behaviour), and the 
Offences (Aggravation by Prejudice) (Scotland) Act 2009 and the Criminal Justice and Licensing 
(Scotland) Act 2010 (as regards other discriminatory, threatening or offensive behaviour), and with the 
common law offence of breach of the peace. This overlap was acknowledged by The Scottish Government 
itself in 2011, as reported in section 10 of the consultation paper. Second, the Section 1 offence is 
couched in very broad terms and is ill-defined. The reference to 'behaviour that a reasonable person would 
be likely to consider offensive' is so broad that it is unsurprising that, as reported in section 5.5 of the 
consultation paper, the Justice Committee of The Scottish Parliament raised human rights issues. Given 
the manifold aspects of the offence ('likely to incite public disorder', 'threatening' behaviour and 'offensive' 
behaviour) it is also unsurprising to find that there has been 'inconsistent application of the Act' (pp 14-15 
of the consultation paper). Third, Section 1's focus on football matches has given rise to the problem that 
'behaviours deemed offensive within this legislation would not otherwise be prosecuted where they occur 
elsewhere' (section 5.4 of the consultation paper). Similarly, it has led to the problem that, in practice, 'the 
Act disproportionately and negatively affects a specific group' (ie young men under the age of 20) (section 
9 of the consultation paper). For these reasons I would support repeal of the relevant provisions of the 
2012 Act. Ideally, this should be coupled with review and rationalisation of the relevant piecemeal 
legislative provisions listed in section 5.2 of the consultation paper. If, following repeal, there is any 
residual uncertainty about whether or not sectarian behaviour is still covered in legislation, this could be 
addressed by the review and rationalisation I have mentioned, for instance by extension of the Public 
Order Act 1986, the Crime and Disorder Act 1998, and/or relevant legislation subsequently passed by The 
Scottish Parliament itself. 

 

Q2. In your view, what would be the advantages and disadvantages of repeal to: (a) the police and justice 
system, (b) football clubs and (c) football supporters?  

As regards the police, it is possible that individual officers may feel that repeal has taken away an offence 
(ie sectarian misbehaviour) which is (apparently) readily identifiable. But if such misbehaviour remains an 
offence under other legislation, or as a breach of the peace, any such anxiety should be mitigated. An 
advantage would be that the police would no longer have to work under the present confusing and poorly 
defined nature of the Section 1 offence. 
 
Regarding the wider justice system, the benefits noted in respect of the police should also make it easier 
for the CPS to decide whether to proceed with prosecutions and for sheriffs to determine verdicts. More 
broadly, repeal, coupled with rationalisation of other piecemeal legislation, would provide a clearer and 
more defensible framework of law within which the justice system as a whole could function. This would 
clearly be in the public interest. 
 
With regard to football clubs I feel that the 2012 Act's specific focus on football matches has produced a 
situation in which clubs feel they are in some way being singled out for special responsibility for the 
elimination of sectarianism. At present, clubs also have to work with supporters who themselves feel they 
are victims. In my view the repeal of the Act would (perhaps paradoxically) make it easier for clubs to play 
their part in discouraging sectarianism, since sectarianism would be placed unequivocally on a par with 
other discriminatory behaviours which many people (including perhaps those with sectarian views) would 
readily agree are unacceptable to society as a whole. 
 
Following repeal, football supporters themselves should no longer feel that the law of the land is targeting 
a specific group in a specific place. Instead, supporters would be in a position to view sectarianism as 
one of a wider range of discriminatory and/or disorderly behaviours which civil society wishes to 
discourage. In turn, this should have the effect of facilitating anti-discrimination efforts by official 
supporters' groups and other campaign bodies.  

 

 



Q3. Leaving aside the issue of whether sections 1 to 5 of the 2012 Act should be repealed, what do you 
think needs to be done to reduce offensive behaviour at football matches (including, for example, by 
politicians, the police and the wider justice system, clubs, fans and other interested parties)?  

Many forms of discrimination are deeply embedded in wider society and are also unavoidably aggravated 
in 'crowd behaviour'. Accordingly I do not think that there is any magic wand or series of mechanistic 
solutions to the problems. The law of the land is undoubtedly a part of the answer but fundamentally the 
solutions must come from the 'bottom up' rather than be imposed from the 'top down'. Against this 
background, football clubs should do more to align themselves with supporters' groups and anti-
discrimination charities in standing against all forms of discrimination. In addition, politicians, the 
educational system, church leaders and parents all have important parts to play in fostering the attitudinal 
and cultural changes which ultimately are the only source of improvement.  
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Q4. Which of the following best expresses your view of the proposal to repeal sections 6 to 9 of the 2012 
Act? Please explain the reasons for your response.  

Fully supportive 

Comments: 

First, the Section 6 offence appears to be largely unnecessary. According to section 6 of the consultation 
paper, The Scottish Government itself acknowledged in 2015 that existing legislation already covers the 
majority of such cases. The charges statistics in Tables 7a and 7b on page 11 of the conslutation paper 
tend to bear this out : the Tables show only a small number of charges, even fewer cases proceeding to 
court, and only one conviction to date (see section 4.2 of the consultation paper). Second, and as section 
6.1 of the consultation paper explains, there is a problem of potential conflict between the provisions of 
Section 6 of the 2012 Act and those of the European Convention on Human Rights. Third, and as section 
6.1 of the consultation paper again indicates, there is a problem in distinguishing prohibited behaviours 
(Section 6) from non-prohibited (Section 7). (This may also be a factor in the very small number of court 
cases, though it is not possible to tell from the statistics which charges may have been brought under 
Condition A or under Condition B (or both) of the Section 6 offence.) 

 

Q5. Leaving aside the issue of whether sections 6 to 9 of the 2012 Act should be repealed, what do you 
think is the most appropriate way of tackling threatening communications while upholding freedom of 
expression (for example, use of other legislation)?  

Ideally, there should be a review and rationalisation of policy in respect of 'threatening' communications 
followed by any necessary legislation. There are of course also very wide and deep attitudinal issues 
here which ultimately are for society as a whole to resolve.  

 

 

Page 13: Strict Liability   

Q6. Would you support measures to penalise football clubs for offensive behaviour by their fans? If so, 
should it be necessary to show that the club was at fault (for example, by failing to take reasonable steps 
to control fans' behaviour) - or should "strict liability" be applied?  

No 

Comments: 

While this idea is superficially attractive, in my view it is deeply flawed. First, in my view any analogy with 



Q6. Would you support measures to penalise football clubs for offensive behaviour by their fans? If so, 
should it be necessary to show that the club was at fault (for example, by failing to take reasonable steps 
to control fans' behaviour) - or should "strict liability" be applied?  

UEFA regulations, the operation of which is described in section 8 of the consultation paper, is false. 
UEFA is a sport governing body, not a sovereign government or legislature, and its regulations apply to its 
own members and, so far as I am aware, only to football matches played in its own competitions. There is 
in my view a wide gulf between these arrangements and the use of 'strict liability' as a component of the 
law of the land. Second, the introduction of (criminal?) liability on football clubs would raise a difficult 
precedent. If members of the audience in, for example, a theatre engage in 'offensive' behaviour, should 
the theatre owners be held liable? There seems to me to be a general problem here in that the idea of 
football clubs' liability (at least in the strictest sense) breaks the link of cause and effect which is normally 
central to criminal offences, since it would be hard to prove that any given episode of offensive behaviour 
was caused by the club itself. Third, how would this work? How, by whom, and on what grounds would it 
be judged that fans' conduct had crossed the threshold of 'unacceptability' such that the club should be 
penalised? Fourth, this would be a further instance of 'imposed' regulation and the mechanistic approach 
(see answer to question 3 above). In my opinion it would be unlikely to act as a deterrent and would 
actually be unlikely (because of an aggravated feeling of 'victimisation') to make clubs work harder to 
discourage misbehaviours. In theory, fans might be more likely to refrain from offensive conduct out of a 
wish not to see their club punished. In practice, I doubt this would make much difference to the crowd 
behaviours in the often intense atmosphere of a match. 
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Q7. What transitional arrangements do you think would need to be included in a Bill to repeal the 2012 
Act? (Possible options are set out in the consultation paper at page 24)  

The repeal should in my view come into force as soon as, or very soon after, it has been enacted. This 
would have the advantages of (a) helping the police to know where they stand, and (b) minimising fresh 
charges under the 2012 Act. 
 
Nevertheless, in my view it would be contrary to the interests of justice for cases 'in the system' to be set 
aside altogether because of the happenstance of the date of commencement of the repeal Act or for an 
arbitrary future date to be set by which any outstanding cases must be concluded. Equally it would be 
wrong for an alleged offender to be re-charged under different legislation once the 2012 Act had been 
repealed. Accordingly I think that any arrest and charge dating from prior to the coming into force of the 
repeal Act should be allowed to proceed to prosecution and court hearing if the CPS believes that in any 
given case this would be in the public interest. 
 
Similarly, where court proceedings have begun, or been initiated but not yet heard, the case should 
continue to its determination. 
 
In the period between now and the enactment of any repeal, the 2012 Act of course remains in force and 
the police should not feel inhibited in applying its provisions where appropriate. Equally, however, there is 
no reason not to encourage use of the common law or other legislation where relevant.  
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Q8. Taking account of both costs and potential savings, what financial impact would you expect the 
proposed Bill to have? Please provide any comments.  

Some reduction in cost 



Q8. Taking account of both costs and potential savings, what financial impact would you expect the 
proposed Bill to have? Please provide any comments.  

Comments: 

The benefits of repeal of the 2012 Act for the law enforcement authorities have been noted in the answer 
to question 2 above. In principle, some small reduction in police, CPS and court costs should ensue. 

 

Page 16: Equalities   

Q9. What overall impact is the Bill likely to have on the following protected groups (under the Equality Act 
2010): race, disability, gender (including transgender), age, religion and belief, sexual orientation, marriage 
and civil partnership, pregnancy and maternity?  

Slightly positive  

 

Q10. In what ways could any negative impact of the Bill on any of these protected groups be minimised or 
avoided?  

Not applicable since I think the impact of the Bill would be slightly positive.  
 

 

Page 18: General   

Q11. Have you any other comments to make on the proposed Bill or on the matters raised in the 
consultation document?  

With regard to section 7 of the consultation paper, I am inclined to agree that The Scottish Government 
has not fully met the requirement to review the operation of the Section 1 and Section 6 offences. It may 
be expected that the current consultation, though of course not initiated by The Scottish Government, will 
in practice gather much of the information and opinion from stakeholders which a formal review would 
have taken on board. Accordingly I do not think that repeal of the 2012 Act should be delayed in order 
that a formal statutory review can now be undertaken. However, were The Scottish Parliament to vote not 
to proceed with repeal, it would then in my view nevertheless be all the more important for The Scottish 
Government to carry out the review and rationalisation of current legislation mentioned in answers above.  

 

 

Q12. Do you have any direct experience of the Act in practice that you would like to share?  

No.  
 

 


