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Page 2: About you   

Are you responding as an individual or on behalf of an organisation?  

Individual  

 

Which of the following best describes you?  

Politician (MSP/MP/MEP/Councillor)  

 

Please choose one of the following. If you choose the first option please enter your name in the box below 
as you wish it to be published.  

I am content for my response to be attributed to me (as an individual) 

Name: 

Elaine Smith MSP 

 

Please select the category which best describes your organisation  

No Response  

 

Please choose one of the following. If you choose the first option, please enter in the box below the name 
of your organisation as you wish it to be published.  

No Response  

 

Please provide a way in which we can contact you if there are queries regarding your response. Email is 
preferred but you can also provide a postal address or phone number. We will not publish these details.  

 
 

 

Page 8: Offensive behaviour at football (the section 1 offence)   

Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 
Act? Please explain the reasons for your response.  

Fully supportive 



Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 
Act? Please explain the reasons for your response.  

Comments: 

It is my view that sections 1-5 of the Act have unduly focused on the actions of a small number of 
individuals, often in a confused manner as to what constitutes a breach (largely this is concerning 
sectarian singing or chanting), and as such has sought to demonise particular groups with an uncertain 
benefit to the problem of tackling abusive behaviour of this kind. The act was rightly opposed by the 
majority of the legal profession and all of the opposition parties – and it seems there is still no convincing 
reason to doubt that opposition. The OBFA is not a well-constructed act and should be repealed. 

 

Q2. In your view, what would be the advantages and disadvantages of repeal to: (a) the police and justice 
system, (b) football clubs and (c) football supporters?  

(a) The police and justice system would benefit directly from the repeal of the OBFA because the current 
set up directly damages trust between police and fans. The act itself fails to address the fundamental 
problem of sectarianism, it just punishes very vocal and often petty examples of it. Repealing it would free 
up officers to deal more directly with crowd management and anti-social behaviour that threatens the 
public. 
 
The disadvantage of repeal for the police and justice system is that it does empower police to address 
direct examples of abusive behaviour, but only in a limited framework. Clearly Scotland has an issue that 
needs to be dealt with, but thus far this appears to have been a punitive rather than progressive solution. 
 
(b) The figures suggest that certain clubs are massively over represented, namely the larger Glasgow 
teams. The act itself puts the emphasis on the police and public to address these issues, rather than the 
clubs themselves – who have plentiful funds to do so. Putting the emphasis back on clubs to get their 
own house in order will have positive effects in the long run, particularly if it is fan led, on public finances. 
 
The disadvantages of doing so would for instance concern the fact the clubs seemingly are incapable or 
unwilling to deal with these problems in a cohesive fashion for a variety of reasons, and in the short term 
at least we may see a rise in incidents due to this inaction. 
 
(c) It appears that the majority of fans, based on the available ScotCen data, stated 56% believed the Act 
had made no difference in relation to frequency of incidents of threats of violence in football fan forums 
and elsewhere; 18% believed it had contributed to a reduction; and 5% believed it had caused an 
increase. Most respondents (58%) also said that they believed the Act had made no difference in relation 
to such incidents of incitement of religious hatred in football fan forums and elsewhere; 19% believed it 
had contributed to a reduction; and 7% believed it had caused an increase. 
 
Clearly this is a mixed picture, yet the majority do not appear to find the act effectual. 

 

 

Q3. Leaving aside the issue of whether sections 1 to 5 of the 2012 Act should be repealed, what do you 
think needs to be done to reduce offensive behaviour at football matches (including, for example, by 
politicians, the police and the wider justice system, clubs, fans and other interested parties)?  

- Cross party support for any new approach is a necessity, with much greater consultation with councils. 
Specifically those in the larger cities of Scotland. 
 
- The government needs to more precisely define what it means by sectarianism in the context of football, 
and address the concerns of many football fans that unfair equivalences are being made simply to punish 
more broadly when as the data shows this is a concentrated problem. 
 
- In particular this needs to be much clearer in regards what qualifies as a political statement and what 
qualifies as an inciteful sectarian statement 
 
- Further comments for improvement are included in the answers above 

 

 



Page 11: Threatening communications (the section 6 offence)   

Q4. Which of the following best expresses your view of the proposal to repeal sections 6 to 9 of the 2012 
Act? Please explain the reasons for your response.  

Partially supportive 

Comments: 

The failure to perform post-legislative scrutiny using ministers is not acceptable given the expectation for 
this was written into the original act. Doing so has failed to call into question the fact this act 
disproportionately targets young men, with little gain in terms of accountability as many such offences are 
already covered under the breach of the peace charge. There is benefit to some aspects of the 
communications strategy but it is not well constructed as a piece of legislation. 

 

Q5. Leaving aside the issue of whether sections 6 to 9 of the 2012 Act should be repealed, what do you 
think is the most appropriate way of tackling threatening communications while upholding freedom of 
expression (for example, use of other legislation)?  

As stated in the Lord Advocate's guidelines 'Such freedoms allow for satirical comment, criticism and 
expressions of antipathy, dislike, ridicule, insult or abuse of particular religions or the beliefs or practices 
of its adherents or any other belief system or practices of its adherents. While these freedoms are not 
absolute, this offence will only interfere with them where a threat is made.' This appears to be sensible 
advice, yet it also appears in some cases it is not followed as those who have read examples of those 
charged under the act seem to have been done so for expressing what could reasonably seen as dislike, 
ridicule yet have been perceived as threatening. Any new legislation will have to take this into account. 
 
There appears to be evidence that sections 1-5 have encouraged a form of self policing within grounds, 
and this has had some success. It seems preferable to incorporate this approach at least on a trial basis 
in regards threatening communications within a football context as there is a perception that the 
communications of only particular sets of fans are heavily scrutinised. A communicative approach with 
the police would perhaps garner better results.  
 
Local models of good policing in regards sections 6-9 rather than focusing continuously on the policing as 
a whole may offer better results and suggestions for new practice. Preferably in regards to policing that 
involves fan groups themselves.  

 

 

Page 13: Strict Liability   

Q6. Would you support measures to penalise football clubs for offensive behaviour by their fans? If so, 
should it be necessary to show that the club was at fault (for example, by failing to take reasonable steps 
to control fans' behaviour) - or should "strict liability" be applied?  

Unsure 

Comments: 

It should be necessary to evidence that clubs did not take reasonable steps, if they are to be penalised. 
However it depends on the category of the offence and how plausible it is they could have taken 
reasonable steps to prevention.  

 

Page 14: Transitional arrangements   



Q7. What transitional arrangements do you think would need to be included in a Bill to repeal the 2012 
Act? (Possible options are set out in the consultation paper at page 24)  

No further prosecutions should be capable of being brought, across the board, after the date of repeal 
 
Charges should be dropped against those currently charged with an offence after the date of appeal 

 

 

Page 15: Financial implications   

Q8. Taking account of both costs and potential savings, what financial impact would you expect the 
proposed Bill to have? Please provide any comments.  

Broadly cost-neutral  

 

Page 16: Equalities   

Q9. What overall impact is the Bill likely to have on the following protected groups (under the Equality Act 
2010): race, disability, gender (including transgender), age, religion and belief, sexual orientation, marriage 
and civil partnership, pregnancy and maternity?  

Slightly positive  

 

Q10. In what ways could any negative impact of the Bill on any of these protected groups be minimised or 
avoided?  

Young men are disproportionately targeted by the OBFA and in repealing it an already much maligned 
group will be free of a limited amount of pressure that brings about an uncertain benefit for the wider 
community, if any at all  

 

 

Page 18: General   

Q11. Have you any other comments to make on the proposed Bill or on the matters raised in the 
consultation document?  

None  
 

 

Q12. Do you have any direct experience of the Act in practice that you would like to share?  

It has been brought to my attention by constituents in recent years that individuals have been warned or 
charged for singing songs such as the 'Roll of Honour' which is seen by most to be an expression of 
politics rather than hatred or indeed a threat, whilst attending football games. Obviously the police have to 
act on anything they deem to be threatening but I struggle to see who this threatens. In many cases it 
feels as if balance is being applied unfairly, so as not to over represent one group over another. If this is 
leading to individuals being unfairly charged something has to be done about that. 

 

 


