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Page 2: About you   

Are you responding as an individual or on behalf of an organisation?  

Individual  

 

Which of the following best describes you?  

Member of the public  

 

Please choose one of the following. If you choose the first option please enter your name in the box below as 
you wish it to be published.  

I am content for my response to be attributed to me (as an individual) 

Name: 

Kevin McSherry 

 

Please select the category which best describes your organisation  

No Response  

 

Please choose one of the following. If you choose the first option, please enter in the box below the name of 
your organisation as you wish it to be published.  

No Response  

 

Please provide a way in which we can contact you if there are queries regarding your response. Email is 
preferred but you can also provide a postal address or phone number. We will not publish these details.  

 
 

 

Page 8: Offensive behaviour at football (the section 1 offence)   

Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 Act? 
Please explain the reasons for your response.  

Fully opposed 



Q1. Which of the following best expresses your view of the proposal to repeal sections 1 to 5 of the 2012 Act? 
Please explain the reasons for your response.  

Comments: 

Extensive legislation existed prior to the introduction of this Act which was more than adequate for dealing with 
offensive behavior. This Act specifically targets football fans, what could be perfectly legal within a sports 
stadium where a rugby match is being conducted is suddenly illegal if a football match takes place. I also find 
the term 'reasonably minded person' ridiculously subjective. Who determines what is reasonably minded. The 
Queen of England recently laid a wreath in Dublin in memory of the men and women who fought and died for 
Irish independence in 1916. Yet If I choose to sing a song commemorating these same men and women I will 
find myself charged under the terms of this Act. One can only conclude that if Her Majesty had chosen to stop 
off and take in an SPFL match on her way to Dublin whilst in possession of the aforementioned wreath she 
would have been immediately arrested. 

 

Q2. In your view, what would be the advantages and disadvantages of repeal to: (a) the police and justice 
system, (b) football clubs and (c) football supporters?  

ADVANTAGES OF REPEALING THE ACT 
a) As a regular attendee of football matches for over thirty years the hostility between between groups of 
football supporters and the police which currently exists is far in excess of what went before. Police to my 
mind have no notion of what they are doing, I have personally witnessed police officers running around 
consulting one another on whether a song they are hearing for the first time is offensive or not. Certain 
officers are willing to permit certain songs whilst others pursue people relentlessly. This has led to a belief 
within supporters that some officers are biased and are allowing their personal opinions/beliefs to influence 
their judgement. 
Repealing the Act and disbanding the likes of FOCUS would go a great way to repairing the damage done in 
the relationship between football supporters and the Police 
b)I personally know of some football fans have decided to stop attending football games due to this Act and 
the over zealous behavior of certain Police officers. Repealing the Act and an improvement in the behavior of 
police officers would see attendances increase. 
c) Because of the ambiguous nature of the wording in this Act football supporters are no longer sure as to 
what types of behavior would constitute an offense. As I have pointed out previously a song sung at one 
ground may be deemed perfectly acceptable one day, only for this to change the next, or indeed at another 
football ground with a different group of Police officers. Clear rules need to be put in place. 

 

 

Q3. Leaving aside the issue of whether sections 1 to 5 of the 2012 Act should be repealed, what do you think 
needs to be done to reduce offensive behaviour at football matches (including, for example, by politicians, the 
police and the wider justice system, clubs, fans and other interested parties)?  

By its very nature football is divisive, one set of fans will take every opportunity to mock and ridicule their 
opponents, I do not see any problem with this. That is not to say that football supporters should be given carte 
blanche to indulge in any type of behavior they like. Songs insulting people on account of their race, religion 
or sexuality should be illegal. However to my mind, songs/chants of this nature would already have  
been deemed illegal before the introduction of the Act in any case. 
If a song or chant is to be made illegal within the confines of a football ground then it must be made illegal 
outwith the confines of the ground also. If a song or chant is offensive to a reasonably minded person within a 
football ground then surely it must also be offensive to that same person outwith the football ground. Why 
should it only constitute an offense inside the ground. Why is it acceptable for football fans to be punished 
whilst others can go freely about the same business without fear of prosecution. 
What is needed is serious discussion about the nature of sectarianism within our society as a whole and how 
it can be tackled. I would suggest recognizing that Scottish society is still blighted with the hangover of 
centuries of anti Irish racism would be at the very core of what constitutes sectarianism in our country.  

 

 

Page 11: Threatening communications (the section 6 offence)   



Q4. Which of the following best expresses your view of the proposal to repeal sections 6 to 9 of the 2012 Act? 
Please explain the reasons for your response.  

Fully supportive 

Comments: 

This Act seriously threatens civil liberties and freedom of expression. 

 

Q5. Leaving aside the issue of whether sections 6 to 9 of the 2012 Act should be repealed, what do you think 
is the most appropriate way of tackling threatening communications while upholding freedom of expression (for 
example, use of other legislation)?  

If a communication contains a threat of violence or an incitement to commit violence against a particular 
person or group then surely there was already legislation that dealt with this prior to the Act. 
As for part B,i do not see the need for any legislation of this type. If you do not like what someone has written 
then simply do not read it.  

 

 

Page 13: Strict Liability   

Q6. Would you support measures to penalise football clubs for offensive behaviour by their fans? If so, should 
it be necessary to show that the club was at fault (for example, by failing to take reasonable steps to control 
fans' behaviour) - or should "strict liability" be applied?  

Yes 

Comments: 

I believe strict liability should be applied to football clubs however before this could be implemented there 
would need to be a lengthy discussion involving academics, police officers, politicians, football clubs and their 
supporters as well as various fans groups such as FAC. This discussion should centre on what actually 
constitutes an offense. As a Celtic FC supporter I may not be a great fan of The Sash or Derry's Walls sung by 
fans of The Rangers FC but in my opinion I do not believe the singing of such should see the club punished. 
The singing of the hateful Billy Boys song however should see punishment meted out to the club. The result of 
these discussions should be made public and the findings communicated to football supporters. A hypothetical 
example could be; Songs in support of any armed groups currently involved in conflict within the British Isles or 
abroad are prohibited. However songs of a historical nature regarding such groups are permitted.  

 

Page 14: Transitional arrangements   

Q7. What transitional arrangements do you think would need to be included in a Bill to repeal the 2012 Act? 
(Possible options are set out in the consultation paper at page 24)  

the Act should be repealed and those who have suffered convictions under it should have them removed from 
their record.  

 

 

Page 15: Financial implications   



Q8. Taking account of both costs and potential savings, what financial impact would you expect the proposed 
Bill to have? Please provide any comments.  

Significant reduction in cost 

Comments: 

It would remove the need for these specialized groups such as FOCUS and reduce the number of man hours 
required by the police in their pursuit of young boys who sang a song at a football ground. 

 

Page 16: Equalities   

Q9. What overall impact is the Bill likely to have on the following protected groups (under the Equality Act 
2010): race, disability, gender (including transgender), age, religion and belief, sexual orientation, marriage and 
civil partnership, pregnancy and maternity?  

Neutral (neither positive nor negative)  

 

Q10. In what ways could any negative impact of the Bill on any of these protected groups be minimised or 
avoided?  

I do not believe there would be any impact. There are currently and always have been other laws to protect 
certain groups within our society from mistreatment or abuse. The Police should use them.  

 

 

Page 18: General   

Q11. Have you any other comments to make on the proposed Bill or on the matters raised in the consultation 
document?  

This is a copy of an article I wrote about the subject dated 2013 
 
In a continuation of the Scottish governments determination to bludgeon football fans with their Offensive 
behaviour at football grounds and Threatening communications (Scotland) Act 2012. Mr Joseph Anthony 
Cairns, recently acquitted of the heinous crime of singing two Irish Republican songs at a football match is to 
be dragged once again through the courts. 
 
After an appeal by the Prosecutor Fiscals office, three law Lords, Brodie, Phillips and Lady Paton have decide 
to overturn the original Sheriffs decision in the trial. Mr Cairns was charged with breaching Section 1(2)(e) of 
the Act. That is to say he allegedly indulged in behaviour that a reasonable person would be likely to consider 
offensive. 
 
The original Sheriff had decided that Mr Cairns had no case to answer as the evidence showed that there had 
been no obvious reaction from the opposition supporters to the songs sung, possibly due to the fact that they 
could not sufficiently hear the lyrics being chanted and therefore could not possibly be offended. 
 
However on appeal it has been decided that due to the wording of the act, it is not necessary for a reasonably 
minded person to be present at the time to be offended, only that they would have been offended if they had 
in fact been present. 
 
One must assume that the 2500 Celtic fans surrounding Mr Cairns, who could hear the lyrics but were not 
offended, must not constitute a reasonable person in the eyes of the Scottish court. 
 



Q11. Have you any other comments to make on the proposed Bill or on the matters raised in the consultation 
document?  

And here we have the crux of the matter. Who decides what is offensive? And who defines what is to 
constitute a reasonable minded person? 
 
PC Ingliss of the police FoCUS unit named the songs in question as, the boys of the old brigade, and the roll 
of honour. He then gave a brief synopsis of the songs for the benefit of the court; 
 
"(the boys of the old brigade) is a song which refers to the 1916 Easter Rising in Ireland and contains a 
reference to joining the IRA". 
 
What PC Ingliss fails to mention is that this is a song sung by Irish people throughout the world in praise of 
the founding fathers of the Irish Republic. 
 
When this was pointed out to PC Ingliss during his cross examination, his position was that, 
"Singing such songs was showing support for a terrorist organisation and that under the Lord Advocate’s 
guidelines, this constituted an offence under Section 1(2)(e) of the Act." 
 
One wonders how the Irish Government and its people must feel about having their heroes of 1916 described 
as terrorists in a Scottish court in 2013. We must also hope that the next time both countries face each other 
at Hampden Park, that the Irish fans do not decide to launch into any of their patriotic songs. Lest the police 
FoCUS unit spark an international incident by immediately arresting vast swathes of their numbers. 
 
I also find myself wondering how the police FoCUS unit would have handled the situation had Her Majesty the 
Queen, whilst on her way to the Garden of Remembrance in Dublin to lay a wreath in memory of the ‘boys of 
the old brigade’ had decided to stop off and take in an SPL match whilst still in the possession of the said 
wreath. Under the Lord Advocates guidelines surely Her Majesty would have been guilty of offending a 
reasonable minded person. 
 
To continue on with the theme of the reasonable minded person let us look at the second song sung by Mr 
Cairns, the roll of honour, PC Ingliss describes it as being; 
"about the hunger strikes of the early 1980s, the persons named are ten paramilitary persons who die during 
the hunger strike." 
 
PC Ingliss is correct in his summation, but considering the most contentious lyric of the song is, "England 
you’re a monster", we must assume that it is the fact that the song is about the sacrifice of the hunger strikers 
in general which contravenes Section 1(2)(e) of the Act. 
 
As you may well know, the first of the ten hunger strikers to die was Bobby Sands. Whilst on hunger strike he 
was elected Member of Parliament for Fermanagh and South Tyrone with 30,493 votes. Are we then to 
conclude, that the 30,493 people who voted for Bobby Sands are not to be considered reasonable people? 
 
After his death 100,000 attended his funeral in Belfast, in 2011, 10,000 marched through the streets of 
Glasow to mark the 30th anniversary of his passing, again are they not to be considered reasonably minded 
people? 
 
Upon hearing the news of his death the Indian Parliament stood for one minutes silence, the New Jersey 
Legislature passed a motion to honour his courage, in Paris, Milan, Ghent and Lisbon thousands took to the 
street in spontaneous shows of support for the hunger strikers. Street names around the world were changed 
to bear his name, three in France alone. Lasting monuments have been erected in honour of the hunger 
strikers from Sydney to Derry, from Cuba to Connecticut. 
 
Nelson Mandela has often spoke in praise of Bobby Sands, let us hope that he does not do so within the 
confines of a Scottish football ground lest he finds himself having escaped his chains in South Africa’s 
Robben Island only to be incarcerated within Glasgow’s Barlinnie Prison. 
 
Surely this shows the ridiculousness of this Act. How is the Scottish court able to define who is a reasonable 
minded person and what is likely to offend this mythical person? Laws already existed to deal with religious 
bigotry and racism in Scotland, they are good laws and laws which are sadly needed, but unfortunately the 
Scottish police chose not to enforce these laws which has led us to the SNP forcing through this ill thought out 
and dangerous Act. 
 
This Act seriously infringes people’s human rights, the majority of people in Scotland may not agree with Irish 
Republicans but that does not mean that it should be illegal to be one within the confines of Scottish football. 



Q11. Have you any other comments to make on the proposed Bill or on the matters raised in the consultation 
document?  

For the good of all scrap it now, and enforce the laws that which already existed before more people are 
forced through the courts, before more time and money is wasted, and before it is ultimately overturned in a 
European court and forced to be scrapped anyway. 

 

 

Q12. Do you have any direct experience of the Act in practice that you would like to share?  

No Response  

 


